


OUR MISSION OUR TEAM
% Partners
Chong Lee Hui
everybody with law LL.M LL.B (Hons) CLP
Chuah Jun Wen
OUR VISION LL.B (Hons)
To carry out our Mission for 108 years, from the year HHQ was Lim Jus Tine
established in 2000 to 2108 LL.B (Hons)

REAL ESTATE & PROJECT DEVELOPMENT

DEPARTMENT Candy Soh Yuen Yee
LL.B (Hons)

WHAT WE DO: Cherry Cheah Shie Yee
LL.B (Hons)

*  General Conveyancing

*  Project Development Associates

e Conversion, Amqlgomorion and Subdivision of Lands Goh Li Fei

. |'.\jo|ses i TencmT-lesOI LL.B (Hons)

ooy Teserve nanes Mandi Soh Hui Shee

*  Real Estate Tax ILB (H

e Strata Management .B (Hons)

*  Foreign Ownership and Occupation Ng Yee Suang

*  Lland Acquisition LL.B (Hons)

Urban and Township Development

ADVOCATES

Eof

L

“~ >

Kuala Lumpur Office
Office Suite 19-21-1, Level 21, Wisma UOA Centre,  C-11-2, Bay Avenue, Lorong Bayan Indah 3,

19, Jalan Pinang, 50450 Kuala Lumpur.

Senior Associates

Leon Gan Han Chen
LL.B (Hons)

Lim Yoke Wah

LL.B (Hons)

Low Khye Yen
LL.B (Hons)

Jacqueline Woon Ooi Kuan
LL.B (Hons)

Yanne Teo Siew Luo
LL.B (Hons)

Teoh Jackline
LL.B (Hons)

11900 Bayan Lepas, Pulau Pinang.

T+603 2710 3818 F+603 2710 3820 T +604 640 6817/18 F +604 640 6819
E hhgkl@hhg.com.my E hhgpenang@hhg.com.my




.&\ \\\x\\\\

\\‘\\‘\ =~
NI, S S e e e

O1  Property Investment 2
02 Acquisition of property by “Foreign Interest” 4
03 Title to Property 6
04 Sale of Property 10
* Preliminary agreement 10
* Sale Contract 10
* Due Diligence 11
* Sellers” Warranties 12
* Liability 12
05 Completion Arrangements 14
06  Property Stamp Duty and Taxation Issues 16
07  Financial Facility on Property 18
08 Property Leases 21
* Negotiation and execution of leases 21
* Rent payments 21
* Length of term and security of occupation 22
* Disposal 22
* Repair and insurance 23
* Landlord’s remedies and termination 24
09 Planning and development controls 27
10 Malaysia’s New Strata and Housing Laws 31
11 Summary of Taxes on the sale of real estate 34
12 Strata Management 36

* This Malaysia Real Estate Guide 2019/2020 is based on law
stated as at 1 January 2019

a

CONTENTS



T

R R R, e

1.1 How do investors typically invest in properties in Malaysia?

The common structures for property investment include:

a) Direct ownership by individual or company.

b) Special purpose vehicle companies or incorporated joint venture.

c) Contractual or unincorporated joint venture.

d) Holding of shares of companies (or a public listed company) involved in property
development.

The advantages of direct ownership or setting up a special purpose vehicle or entering into
a joint venture for property investment:

* ltis easy, fast and inexpensive to set up a company or buy a shelf company.

* Direct control over the property, which provides flexibility to its owner(s).

*  Owner enjoys capital appreciation.

* Hedges against inflation.

* Transparency in tax or charges imposed by relevant authorities.

The disadvantages in these structures include:

* Disposal of the property or the shares of the company can attract real property gains
tax.

* Lack of expertise in investing or developing the property.

*  No skills or resources in managing and maintaining the property.

The advantage of holding shares of companies involved in property development is stamp
duty on share purchase is low (0.3% of the purchase value). The disadvantage is that a
more extensive due diligence enquiry is required before purchasing the shares.

There are 18 Property Investment Trusts (REITs) in Malaysia, which is not a common structure
for property investment.

Advantages of REITs are:

* The computation of tax for the income from REITs is fairly straightforward.

* They are very liquid as they are traded on the stock exchange and so are a useful tool
for developing a diversified investment portfolio.
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1.2

1.3

The main disadvantage of REITs is that they are highly sensitive to interest rate changes.
With increases in interest rate, investors are drawn away from REITs to other high yield
assets.

How do investors finance their investment in property in Malaysia?

For property developers, companies and institutional investors, the main sources of finance
are either bank borrowing or internally generated funds. With individuals, the source of
finance is mainly from bank borrowings.

Are there any property investment legislation to encourage overseas
investment?

There is no property investment legislation that encourages overseas investment in
Malaysian properties. However, the government welcomes overseas investors to undertake
industrial park development as the master developer via a governmentto-government
initiative such as Malaysia-China Kuantan Industrial Park.

Another government initiative that encourages overseas investment into our property
market is the Malaysia My Second Home (MM2H) Programme that allows foreigners to
stay in Malaysia on a social visit pass with a multiple entry visa for ten years (depending
on the validity of the applicants’” passport), which is renewable. The requirement to place
monies in an interest-bearing fixed deposit account with a local bank can be removed after
a year from the purchase of the property (with a minimum sum of monies to be maintained
in the fixed deposit account).

%
PROPERTY INVESTMENT@



. \\\\\\\\

‘‘‘‘‘‘‘‘

QAUISITION O PROPERT
BY ”FOREIGN INfEREST"

What are the restrictions on foreign ownership or occupation of property?

Restriction on foreign ownership or occupation of property is governed by the National
Land Code 1965 (NLC) as well as guidelines issued by the Economic Planning Unit of the
Prime Minister’s Department (EPU) and state authorities.

A foreign purchaser must obtain prior approval from the state authority whenever a land is
sold to foreign interest (section 433B, NLC). Any sale that contravenes this section is invalid.
A foreign interest that purportedly holds power of attorney to deal with the property is also
invalid and is not capable of being registered.

Guidelines by EPU

Occasionally, the EPU issues guidelines in relation to acquisition of property by “foreign

interest” who may be:

* Anindividual that is not a Malaysian citizen.

* Anindividual that is a permanent resident of Malaysia.

* Foreign company or institution.

* Local company or local institution where non-citizen holds more than 50% of the
voting rights.

These guidelines are adopted by each state authority but with variations.
Each state government has set a minimum purchase price of property that can be bought
by a foreign interest:

Wilayah Persekutuan *RM 1,000,000
(KL, Putrajaya and Labuan)

Negeri Sembilan

Pahang

Perak

Terengganu

Kelantan

Sabah

%
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Pulau Pinang

Selangor

Malacca

Johor

Sarawak
Perlis

*RM2,000,000 (landed property on the island);
*RM 1,000,000 (landed property on mainland);
*RM 1,000,000 (strata property excluding landed

strata);

*RM500,000 (for MM2H holder; max 2 residential
property).

*RM2,000,000 (property in Zone 1 & Zone 2);
*RM 1,000,000 (property in Zone 3).

*RM 1,000,000 (landed property);
*RM500,000 (strata property excluding landed

stratal).

*RM 2,000,000 (landed property within international
zones);

*RM 1,000,000 (strata property including landed
strata and landed property within non-international
zone);

* No minimum price threshold for Medini Iskandar
region as it is designated as a special economic zone.
Foreign property purchases are exempted from real
property gain tax until December 2025;

*RM 500,000 for strata property within Forest City.

*RM500,000

What are the restrictions on foreign guarantees or security for ownership
or occupation and on lending for the purchase of property?

There is no restriction on foreign security for ownership or occupation and on lending for

the purchase of property except that approval from the state authority must be obtained

before the charge is presented and registered at the relevant land office.

ACQUISITION OF PROPERTY BY “FOREIGN INTEREST”
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3.3

What is a “property”?

Property (real property) usually refers to immovable properties such as land, buildings
and everything that is part of the land and affixed to it. There is generally no distinction
between land and buildings.

Do buildings on a land have separate titles or are they registered together
in the same title?

The title deed (also known as the issue document of title) describes particulars and areas
of a parcel of land, but not the buildings erected on the land. Therefore, for all lots or
parcels of land, the builtup area and the land area is different. However, there is no such
distinction for a parcel of property in a subdivided building.

How is title to property evidenced?

Land law adopts Torrens title, which is a system of titles and interest by registration.

A valid registration is when the registrar of the relevant land office makes an actual entry
“under his hand and seal” of a memorial on the Register Document of Title. The registrar

also makes a copy of the memorial of registration on the Issue Document of Title, which is
returned to the person or body corporate entitled to it.

%
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3.4 Who is the authority responsible for managing registration of title?

3.5

The Land and Mines Offices (Pejabat Tanah &Galian, PTG) in each state has the authority
to register and manage the land dealings within their respective states.

PTG Wilayah Persekutuan
PTG Perlis

PTG Kedah

PTG Pulau Pinang
PTG Kelantan
PTG Terengganu
PTG Pahang

PTG Perak

PTG Selangor
PTG Malacca
PTG Johore

PTG Sabah

PTG Sarawak

Has electronic access and electronic conveyancing been introduced?

www.ptgwp.gov.my/
ptg.ptgps.gov.my/
www.ptgkedah.gov.my/
http://ptg.penang.gov.my/
www.ptg.kelantan.gov.my/
ptgweb.terengganu.gov.my/
http://ptg.pahang.gov.my/
http://ptg.perak.gov.my/
http://ptg.selangor.gov.my/
http://ptg.melaka.gov.my/
http://ptj.johor.gov.my/

www.jtu.sabah.gov.my/

www.landsurvey.sarawak.gov.my/

The Malaysian Torrens system provides for the Computerised Land Registration System and

the Electronic Land Administration System in land registries, but electronic conveyancing

on property interest or title online is still not in place.

TITLE TO PROPERTY
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3.6 What information and documents are required in the registration of a
title?

For registration of title or interest in the property at a relevant land office, the main
information and documents required are the:

Prescribed form under the National Land Code 1965 completed with details of
proprietor (lessee or chargee), purchaser (lessor or chargor) and the property.

ii. Original issue document of title.

iii. Certified copies of the purchaser’s and seller’s identity card (NRIC) or passport.

iv. Certified copies of the current year quit rent receipt and assessment receipt;

v.  Original letter of approval for State’s consent to transfer (charge), if there is restriction
in interest endorsed on the title;

vi. Original letter of approval for foreigner acquisition under Section 433B, National
Land Code 1965 (NLC).

For a body corporate, the following documents are required:

* Certified copies of the company’s Memorandum & Articles of Association or
Constitution.

* Companies Commission of Malaysia (CCM) company’s search report on the
company.

Certified copies of the Company’s resolution (disposal and/or acquisition).

Return of allotment of shares under Section 78 of Companies Act, 2016 or such other
documents having same effect under the Companies Act, 2016.

Register of directors under Sections 57 and 58 of Companies Act, 2016 or such other
documents having same effect under the Companies Act, 2016.

3.7 Are confidential information or documents made public?

Land law uses the “curtain” and “mirror” principles meaning that those dealing with the
registered owner of the property do not have to ascertain the validity of the information
relating to the property as indicated on the registered title. Information submitted to the
land office becomes a public document and is open for public searches to those who know
the particulars of the property.
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3.8 What happens when there are errors in relation to title registration?

Every memorial of registration is conclusive evidence of registration. Section 380 of
the National Land Code 1965 (NLC) provides for the rectification of errors in the issue
document of title for errors made by the registrar of the land office. Every registrar must
maintain a correction note-book detailing the corrections that have been made.

If the registrar refuses to allow corrections to the registered title, the affected parties can
appeal to court (sections 417 and 418, NLC) to rectify an error made.

3.9 Isthere such a thing as title insurance?

Currently, a title insurance system has not been implemented and there is no such provision
under the NLC. However, in the State of Sarawak, anyone who has suffered loss relating
to indefeasibility of title can bring an action against the state government for recovery of
damages and the state government can then recover the sum from those responsible for

the fraud [section 197, Sarawak Land Code (Cap 81)].

3.10 How is property legally held in Malaysia?

A person holds property by registering his title or interest in the issue document of title to
the property. Generally, there are two categories of land tenure:

* Lleasehold (land held for a term not exceeding 99 years).

* Freehold (land held in perpetuity for an indefinite period).

Other types of interests that may exist over land include:
* Registered lease.

e Charge.

* Easement.

» Statutory lien.

* Tenancy exempted from registration.

%
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PRELIMINARY AGREEMENTS

4.1 What are the types of documents which are typically signed prior to the
sale of estate property?

A type of preliminary agreement that is commonly used is an offer to purchase that is

usually prepared by a property agent. An offer to purchase is signed by the prospective

purchaser and accepted by the seller. The offer to purchase is a binding agreement once

it has been accepted by the seller.

An offer to purchase normally sets out the basic understanding between the parties and

some salient terms of the sale of the property such as:

Details of the parties, property and the purchase price.

Mode and manner for payment of earnest deposit (2% of the purchase price or such
other sum as agreed between the parties), balance deposit (8% of the purchase price
or such other sum as agreed by the parties) and balance of the purchase price.
Timeframe to sign the formal contract.

Express provisions for remedies in the event of failure to sign the formal contract.

SALE CONTRACT

4.2 What are the main provisions of a typical property sale contract?

The main provisions of a typical property sale contract are:

Parties to the contract.

Detailed description of the property.

Condition precedent to fulfil to complete the transaction such as obtaining state
authority approval.

Purchase price of the property.

Mode and manner of the payment of purchase price.

Completion period of the transaction.
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4.3

*  Warranties provided by parties.
* Remedies available for parties for breach of contract.
*  Manner of delivery of vacant possession.

What are the main provisions in a typical property share purchase
agreement?

The main property provisions of a typical share purchase agreement are:

* Condition precedent such as obtaining approval from the relevant authority or consent
from the existing chargee of the property.

* Due diligence enquiry on the targeted company and the property owned by the
targeted company.

*  Warranties provided by the seller and the targeted company on the property.

* Real property gains tax if the targeted company is a property company.

4.4

What is typically done before an acquisition of land?

For a straightforward sale and purchase transaction of property, the purchaser’s lawyer

conducts the following due diligence:

* Aland search on the property at the relevant land office to verify ownership, special
conditions, details of the title deed and the encumbrances (if any).

* Searches at the relevant land office as well as at the Percetakan Nasional Malaysia
Berhad (National Printing Berhad) on gazetted notice(s) and seeking confirmation
from the seller relating to any existing or on-going land acquisition on the property.

* For property development, enquiries are made at the relevant local authority on the
zoning and permitted use of the property.

* Engaging a qualified valuer to value the market price of the property and a valuation
report is then produced for consideration by the prospective purchaser.

* Conducting bankruptcy or winding-up search against the seller/proprietor.

 Physical inspection of the property to determine the state of affairs, whether there are
squatters, fittings, fixtures or movable property found in the property.

* Reviewing tenancy or lease agreement.

* Enquiries as to whether there are any litigation proceedings against the seller/
proprietor.

* Reviewing management contract (if any), insurance policies and other material
confracts.

%
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The title deed, the sale and purchase agreement or any document(s) relied on by the
seller/proprietor to claim ownership or interest on the property is reviewed by the
purchaser’s lawyer.

SELLERS’ WARRANTIES

4.5 What are the typical warranties given by a seller to a potential purchaser
in the sale of property and are there any limitations to it?

Normally the purchaser’s lawyer imposes various warranties against the seller and these

are stated in the sale and purchase agreement. The common warranties are that the

seller:

i. Isthe legal owner of the property and, therefore, has the necessary legal right to enter
into a sale and purchase agreement.

ii. Has not assigned or charged the property to any third party without the knowledge of
the purchaser.

iii. Is a not a bankrupt and has not been wound up and no bankruptcy proceeding or
winding up proceeding against the seller.

iv. Has paid all current quit rent, assessments and other outgoings of the property.

v. Has not received any notice adverse to the title or interest of the seller in the property.

These warranties can be limited by:
* Disclosure on specific matters that are made known to the purchaser.
* Lapse on completion.

LIABILITY

4.6 What are the statutory liabilities of a seller to the purchaser in a disposal
of property?

A seller is contractually bound by the sale and purchase agreement (SPA) on the full
disclosure and confirmation of the information relating to the title deed and the property.
A seller is also bound by the statute to declaring and complying with the Real Property
Gains Tax Act to pay tax on the gain from the sale proceeds to the relevant authority, if
applicable.

%
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4.8

A seller must refund all monies paid by the purchaser under the SPA if:

* Because of misrepresentation of the seller, the court has declared the SPA void.

* The title deed of the property cannot be registered in favour of the purchaser due to
any reason whatsoever except due to the Purchaser’s own default.

Will a purchaser inherit liability for other matters relating to the property
even if such matters took place before the purchaser bought or occupied
it?

Normally a purchaser does not inherit any liability for issues relating to the property

occurring before he bought the property except in the following situations:

* He can inherit liability for pre-existing land acquisition notice or arrangement made
between the seller and the state government.

* Arrears, service charges, sinking fund, maintenance expenditure or other utilities
charges due and payable to the developer, joint management body, Management
Corporation or relevant authorities.

* Arrears on quit rent, assessment receipt or land premium or charges imposed on the
property.

Will a seller retain any other liability relating to the property after it is
being disposed?

The seller can retain liability relating to the property if after disposal, either one of the

following event takes place:

* The transfer of the property and registration in favour of the purchaser cannot be
completed at the relevant land office or the local authority.

* The seller is found to have committed a default of the sale and purchase agreement
before completion of the sale and purchase.

%
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3.1

How is the sale of a property being completed? Is notarisation required?

Typically completion of the sale normally takes place in a legal firm by handing over the
keys of the property to the purchaser after the purchaser has fully settled the purchase
price to the seller.

The main legal documents for the completion of the property that are presented to the
relevant land office to register the title deed in favour of the purchaser are:

The original issue document of title to the property.

The valid and registrable memorandum of transfer (Form14A) signed between the
seller and purchaser with stamp duty paid.

Proof of current quit rent and assessment of the property paid.

If the property is charged, the executed and stamped discharge of charge (Form 16N).
If the property is subject to any restriction in interest, the approvals of the state authority.
If the property is subject to caveat, the executed withdrawal of private caveat
(Form19G) or caveator’s consent.

If either or both of the parties are companies, their resolutions and constitutional
documents evidencing their corporate legal capacities.

Registration fees for the memorandum of transfer, charge, discharge of charge,
approvals of the state authority and withdrawal of private caveat.

The title is transferred when the relevant land office registered the purchaser’s name onto
the issue documents of title and is dated back to the date of presenting the title for transfer
at the land office.

If the property is held under master title (with no subdivided title), then the relevant legal
documents required for the completion of the sale are stamped:

Sale assignment or deed of assignment in place of issue document of title and stamped
memorandum of transfer.

Deed of receipt and reassignment in place of discharge of charge.

%
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5.2

For sale contracts, there are no formal requirements or standard documents unless the
property falls under the jurisdiction of Housing Development (Control and Licensing)
Act 1966, which is property meant for housing accommodation. The statutory sale and
purchase housing accommodation agreements that are prepared for the commonly used
sale then build arrangement are:

* Schedule G for sale and purchase agreements of land and building.

* Schedule H for sale and purchase agreement (SPA) with buildings or land intended

for subdivision into parcels.

Who can attest to the signatures of the parties to the documents involved
in a sale and purchase transaction?

The aftestation of the memorandum of transfer must follow the format prescribed in the
National Land Code. A party’s signature can be attested only by the authorised personnel
described in Schedule 5 of the National Land Code, for example, lawyers. If the corporate
body attesting any execution has a seal of office, the corporate body authenticates its
signature with the company seal.

Notarisation is not required if the sale and purchase agreement and transfer documents
are executed in Malaysia.

COMPLETION ARRANGEMENTS
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6.1 Is stamp duty/transfer tax (or equivalent) payable on the purchase of
property? Who bears the responsibility to pay? What are the rates and
are there any exemptions? Does it apply to the transfer of shares in a
company holding property and at what are the rates?

Stamp duty

Any transfer of property in Malaysia attracts ad valorem stamp duty that is calculated on
the purchase consideration or the property’s market value, whichever is higher.

The stamp duty is payable by the purchaser, being the transferee of the property.

The formula for the calculation of stamp duty is as follows:
* 1% on the first RM100,000.

* 2% onRM100,001 to RM500,000.

* 3% on RM500,001 to RM1,000,000.

e 4% on RM1,000,001 and above.

There are situations where certain exemptions, rebates or deductions are given on the

stamp duty payable such as:

* Transfer by way of love and affection for transaction between the parties approved by
the authority.

* First time purchaser of residential property below the value of RM300,000

(from 1 January 2019 to 31 December 2020)
* Transfer by way of Court Order.

Real property gains tax (“RPGT”)

The seller pays real property gains tax (RPGT) on any gain of the sale transaction within

60 days from the date of disposal. With effect from 1 January 2019, the revised RPGT

rates for the disposal of property and shares in property companies are as follows:

* Disposal within 3 years from the acquisition date: 30% for companies and individuals.

* Disposal within the 4th year from the acquisition date: 20% for companies and
individuals that are citizens or permanent residents and 30% for non-citizens.

%
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6.3

 Disposal in the 5th year from the acquisition date: 15% for companies and individuals
that are citizens or permanent residents and 30% for non-citizens.

» Disposals after the 5th year from the acquisition date: 10% for companies, 5% for
individuals that are citizens or permanent residents and 10% for non-citizens.

Transfer of shares

With the transfer of shares in a company holding property, the stamp duty is 0.3% of the
price or value on the date of transfer, whichever is greater. No RPGT is imposed unless
there is a transfer of share of a real property company. A real property company is a
company holding real property or shares in another real property company with value not
less than 75% of the value of the company’s total tangible assets.

Section 15 and 15A of the Stamp Act 1949 exempts stamp duty on shares transfer of
intergroup companies, subject to conditions being met.

Is there any method commonly used to mitigate property tax liability on
acquisitions of large property portfolios? What is the general approach of
the tax authorities in Malaysia towards such schemes?

Common ways to mitigate property tax liability include:

* Acquiring shares of a company holding property as the rate of stamp duty applied is
relatively lower.

* The seller can deduct some expenses or charges incurred during the acquisition and
disposal of the property when computing the real property gains tax. These deductible
expenses are legal fees incurred during the acquisition and disposal, renovation to
maintain the value of the property and commission payable to property agent in the
disposal of the property.

What are the municipal taxes paid on the occupation of business
premises? Are there any exemptions?

Owners of property must pay quit rent annually to the relevant land office and assessment
twice annually to the relevant local council.

There is no exemption on the application of these taxes on the occupation of business
premises.

%
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7.1 What are the typical security packages required by lenders in relation to
property financing? How are the most common forms of security interest
relating to property created and perfected (that is, made valid and
enforceable)?

The common security documents securing the lender’s interest are:

* Facilities agreement, charge over the property (with individual title deed) or deed of
assignment (without individual title deed).

* Power of attorney.

* Debenture incorporating fixed and floating charge over all assets of the borrower.

All the security documents must be stamped by the Stamping Office within 30 days from
the date of the security documents.

For property with individual title deed, the charge signed by the lender and the borrower
must be registered with the relevant land office together with the original title deed.

For property without an individual title deed, other than stamping of the security documents,
the power of attorney made in favour of the lender must be registered at the High Court.

Ifthe borrower is a company, the charge must be registered with the Companies Commission

of Malaysia within 30 days from the date of creation of charge, failing which it is void
against all creditors and any future liquidator.

%
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7.2

7.3

What are the other typical measures do financiers take to protect
themselves against default by a borrower?

Other than the security documents mentioned in 7.1, the lender can, after considering the

borrower’s financial credibility, require the borrower to:

*  Obtain a guarantee (individual or corporate guarantee).

* Assign the rental proceeds to the lender by executing a deed of assignment of rental
of proceeds.

* Pledge a sum of money for a fixed term with the lender as additional security.

When lenders and investors hold or invest in loans where property is used as collateral,
they are at risk if the collateral property is contaminated.

What are the main remedies for financiers in relation to the secured
property if the borrower defaults on the loan? What is the effect of the
borrower’s insolvency on the financier’s remedies?

Auction

The financier can auction the secured property by public or private auction. While public
auction must go through the court of law by filing the necessary cause papers and obtaining
an order for sale from the Court, private auctions can be conducted by a financier where
security is by way of a deed of assignment.

Insolvency and winding-up proceedings

Financier, in this situation, is known as secured lenders can also petition for insolvency or
winding-up proceedings against the borrower to recover the debts but recovery depends
on the asset available for distribution to all other creditors, if any.

Effect of Borrower’s Insolvency

In the event of the borrower’s insolvency, the secured lender can still proceed to enforce
its right against the property. However, if sale of the property is not sufficient to meet the

outstanding loan payable to the secured lender, the lender may have to compete with
other creditors for the balance due sum in the borrower’s insolvency proceedings.

%
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7.4 What are the key additional issues for Financier in relation to construction
and development projects?

Before approving a loan, the financier’s risk department can visit the site of the construction
and the development projects. The financier can also inspect the approved development
order and building plan approval of the development project.

7.5 Are other property finance techniques commonly used in Malaysia, such
as property securitisation and sale and leasebacks?

Commonly used property finance techniques include:

*  Where a certain developer has used the method of sale and leaseback (guaranteed
rental return) scheme to promote their sales. Normally the scheme has a periodical
limit.

* There used to be a “Developer Interest Bearing Scheme” (DIBS) for zero interest during
the construction stage but the Central Bank of Malaysia has prohibited Malaysian
banks from participating in this scheme.

FINANCIAL FACILITY ON PROPERTY
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NEGOTIATION AND EXECUTION OF LEASES

8.1

8.2

Which legislation applies to the contractual lease?

Contractual lease provisions are freely negotiable by the contracting parties subject to
the prohibition or limitation imposed by the National Land Code (Act 56 of 1965) or any
other written law for the time being in force and any restriction in interest of the property
in question.

What are the formalities and legal requirements to execute a lease by
certain parties or as a deed?

A registered lease must be granted via Form 15A of the National Land Code 1965 (NLC).
However, an agreement for a lease falling short of registration as provided by the NLC is
also recognised and is enforceable in equity.

A lease granted under Form 15A is executed by the proprietor of the property and the
lessee. Where the property is subjected to a charge, the chargee’s consent by an indication
in Form 15A is required.

The formalities remain (by way of Form 15A) and differ only in the method of execution by
the relevant parties under its governing law (for example, Companies Act 1965).

RENT PAYMENTS

8.3

How are rent levels usually reviewed? Is a rent security deposit required
under the lease agreement?

Revision of rent levels is dependent on the lease agreement and can be freely negotiated.
Usually the rental is fixed for a term with an option term to review on expiry of the term.
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A stamp duty scale based on rental rate prescribed under the Stamp Act 1949 is payable
on the lease itself.

Requirement and management of rent security deposit are dependent on the lease
agreement and can be freely negotiated. However, industry standards usually dictate
what is required from the lessee (for example, three months’ rental security deposit for a
three year tenancy).

LENGTH OF TERM AND SECURI

8.4 Is there a typical length of lease term and which provision governs it? Do
tenants have rights to renew the lease at the end of the contractual lease
term?

The National Land Code 1965 defines:

* “Tenancies” for terms not exceeding three years.

* “leases” for terms exceeding three years but are limited up to a maximum term of 99
years for the whole of the land and for a maximum of 30 years if in relation to a part
of the land.

There is no automatic security of occupation but parties can negotiate and agree to an
exercisable option for renewal of a lease or tenancy prior to the expiry of its term.

DISPOSAL

8.5 Are there restrictions or provisions typically apply to the disposal of the
lease by the tenant? Can the tenant assign or sublet the lease without the
landlord’s consent? Can the tenants share their premises with companies
in the same group? What is the effect of a legal reorganisation or transfer/
sale of the tenant on the lease and on a guarantee of the lease?

Restriction to disposal of lease by the lessee
There are no statutory restrictions governing the disposal of a lease by lessee (that is, a

tenant for any duration of tenancy exceeding three years). The rights to assignment or sub-
leasing of the lease with the lessor’s consent are dependent on the parties’ agreement.
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Sharing of premises

The terms for the sharing of premises with companies under the same group can be
negotiated by the parties of the lease and are subject to the lessor’s consent.

Effect of legal reorganisation on the lease

A legal reorganisation or transfer or sale of the lessee on the lease normally does not affect
the lease unless the lease agreement provides otherwise. A guarantee of the lease does
not terminate automatically as well but the termination and re-issuance of the guarantee
can be negotiated by the relevant parties before the reorganisation or transfer or sale.

8.6 Does a landlord retain any obligation under the lease after the lease is
assigned?

As long as the landlord consents to the assignment, the landlord continues to be liable to

the assignee for the landlord’s covenants and obligations provided in the principal tenancy
agreement, which include payment of quit rent and maintenance of the leased premises.

REPAIR AND INSURANCE

8.7 Who usually takes responsibility to keep the leased premises in good
repair? Are there provisions for the ownership of lease improvements?

There are implied provisions under the National Land Code 1965 that are applicable
where express provisions are absent (for example, an implied provision for the lessee to

be responsible to keep the property in good repair.)

However, the parties of the lease can negotiate the terms of the lease in respect of their
obligations.

The obligation to insure usually falls on the lessor but the lessee is usually responsible for
keeping the leased premises in good repair.

The provisions for ownership of lease improvements are normally commercial terms that
can be agreed on between parties

2N\
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LANDLORD’S REMEDIES AND

8.8 What remedies may a landlord take for a breach of the lease by the
tenant? On what grounds can the landlord usually terminate the lease
and what procedures apply? What are the consequences of the tenant’s
insolvency under general contract terms and insolvency legislation?

The remedies available to a landlord or lessor in the event of a breach by the tenant or

lessee are as follows:

* Exercise of the forfeiture right under the National Land Code 1965 by giving notice to
remedy the breach.

* Termination of the lease on notice and the landlord or lessor can apply to cancel the
registration of the registered lease with the relevant land office.

* Notice to quit or vacate the property. Court eviction order must be obtained to
reclaim possession in the event of refusal to vacate as no self-help is permitted under
the law.

* Afile distress application in court to recover outstanding rentals.

*  Claim double rental (if the tenant or lessee continues occupying in the leased premise).

* Claim late payment interest on the late payment of rental (normally 8% per annum if
agreement provides this rate).

* Claim for rent for the whole unexpired term of the lease in the event of early or
premature termination of lease (if the agreement provides such remedy).

* Forfeit the security deposit.

The common grounds for termination by landlord or lessor are as follows:

* Non-payment of rent.

* Late payment of rent.

* Breach of essential terms of the lease, which is an improper use of lease area.

*  Order made or resolution passed for the winding up of the tenant or lessee (except for
the purpose of reconstruction or amalgamation with the written consent of the landlord
or lessor).

* Tenant or lessee goes into liquidation or receivership.

* Tenant or lessee rescinds the lease by conduct.

e On expiry and no renewal made.

Reasonable notice specifying the breach and to remedy the breach must be given,

particularly for registered lease. Unlawful termination by the landlord or lessor is subject
to the court’s adjudication by the aggrieved party.
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8.9

The effect of a tenant’s or lessee’s insolvency generally is:

* Termination of lease by the landlord or lessor.

* Forfeiture of the security deposit that is generally used as security for the due
observance and performance by the tenant or lessee of the tenant’s covenants and
conditions in the tenancy agreement.

* The lease or tenancy becomes voidable.

* Any outstanding monetary claims against the tenant or lessee have to be lodged with
the Insolvency Department by way of proof of debt.

Can the tenant withhold rent payments in certain circumstances that there
is serious damage to the leased premises? In what circumstances, the
tenant can terminate the lease and are there restrictions on it?

Normally, there is a force majeure provision in a tenancy agreement to stipulate suspension
of rental for serious damage to the leased premises that make the premises not fit for
habitual use or for purpose of the premises’ use. For example, where the leased premise is
substantially destroyed by:

* Fire.
* Lightning.
* Riot.

e Civil commotion.
* Tempest.
¢ Other inevitable or unforeseen cause.

The suspension of rental payment is of a fair and just proportion and therefore according
to the nature and extent of the damage sustained until the leased premises have been
again considered fit for occupation and use.

The tenancy normally further provides that the landlord must rectify the premises, failing
which the tenant can opt to terminate the agreement. Where the landlord decides not to
rebuild and reinstate the leased premises, then the rent reserved ceases and the tenancy
determines from the happening of the destruction or damage. The tenant peaceably
and quietly leaves, surrenders and gives up to the landlord possession of so much of the
leased premises as not have been destroyed and subject to any proper deductions and the
landlord refunds to the tenant all monies, if any, due to the tenant.

2\
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Apart from the above scenario, the tenant can also terminate the tenancy or lease in the
following circumstances that normally is provided for under the expressed terms of the
agreement:

* By giving prior advance notice (if not a fixed term tenancy or lease).

e If the landlord has any bankruptcy, winding up or equivalent proceedings taken
against it, or if there be appointed a receiver or manager or any other kind of administrator
appointed over the leased premises.
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When can a local or state authority purchase business premises
compulsorily? Is the purchase price based on market value?

Compulsory land acquisition is governed by the Land Acquisition Act 1960.

The state authority can acquire any land that is needed:

* For any public purpose.

* By any person or corporation for any purpose that in the opinion of the State Authority
is beneficial to the economic development of Malaysia or any part of it or to the public
generally or any class of the public.

* For the purpose of mining or for residential, agricultural, commercial, industrial or
recreational purposes or any combination of the purpose.

The compensation price awarded is based on market value as per the gazette date of the

acquisition. In determining the market price, factors to be considered are listed down in

Schedule 1 of the Land Acquisition Act 1960 such as the:

* Current transacted value.

* Location.

* Type of ownership.

* Land size.

* Type of usage

* The effect of any express or implied condition of title restricting the use of land

* Effect of any prohibition, restriction or requirement imposed under Antiquities Act in
relation to any monument or historical site.

* The reasonable cost to the proprietor of using or purchasing another land
The principle of compensation is that the sum awarded should (as far as practicable) place

the claimant in the same financial position as he would have been in had there been no
acquisition of the land.

%
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9.2 Who are the authorities that regulate planning control and which
legislation apply?

Three different departments regulate planning control:

* In Peninsular Malaysia, the Town and Country Planning Department of Peninsular
Malaysia enforce the Town and Country Planning Act 1976 (Act 172).

* In Sabah, the Sabah Department of Town and Country Planning enforces the Town
and Planning Ordinance, 1950 (Sabah Cap. 141).

* In Sarawak, the Sarawak Town and Country Planning Department enforces the
Sarawak Town and Country Planning Ordinance 1952 (Sarawak Cap. 87).

In addition to these planning legislations, the other legislations that are involved and relied
on in this planning control are the Local Government Act 1976 (Act 171) (LGA) and the
Street, Drainage and Building Act 1974,

9.3 Are there specific protections for special categories of buildings such as
historic buildings?

Historical Buildings are well protected under the law. Under the National Heritage
Act 2005 (Act 645) (NHA), which came into force on 1 March 2006, the Minister is
responsible for issuing policies or provisions on conservation and preservation of heritage
sites. A Commissioner of Heritage is appointed by the Minister and the Commissioner
can designate any site that has natural heritage or cultural heritage significance to be a
heritage site. NHA also empowers the National Heritage Council that is established under
the statute to advise the Minister and Commissioner on any matters relating to this heritage

issue.

Apart from NHA, the LGA (particularly sections 101 and 102) also provide that the local
authorities can from time to time make by-laws on the maintenance and management of
historical buildings and sites.

9.4 What are the planning consents required for building works and the use
of a building?

The Town and Country Planning Act 1976 (TCPA) stipulates that no development can take
place in a local area without planning approval obtained from the local authority, and to
undertake building works and the use of a building, the whole process begins by obtaining
a development order (DO).
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The DO is only issued when clearance is ensured on the following aspects:

* A development proposal submitted to the local authority must contain a layout plan
containing particulars of any building to be built.

» Approval from the Public Works Department to ensure that the building works has
adequate access to avoid traffic congestion.

*  Approval from the Drainage and Irrigation Department to ensure adequate provision
for drainage.

* Approval from the Department of Environment to ensure that the development does not
encroach into water catchment areas, and that if development on hill slopes, adequate
measures be taken to prevent landslides.

* The development area must be provided with lighting and water supply and the utilities
entities must be involved.

* Adequate fire prevention measures are taken for the building itself.

Following the issuance of a DO, the developer can then proceed to obtain approvals for
the building plans.

Considering the huge number of government agencies involved in the approval process,
the local authorities (LAs) have reduced the burden of applicants from making numerous
applications to separate government agencies. All LAs now have set up One Stop Centres
(OSC), where applications for DO and Building Plans can be done online to the relevant
LA. On receipt of the submissions, the various government agencies for which approvals
are sought meet at the LA to vet the applications and a Key Performance Index has been
set with targeted timeframes for each application to be considered and approved.

The time taken for a DO to be approved depends on whether the site at which the
development is to be carried out has a gazetted local plan. Where there is a gazetted
local plan, the timeline fixed for approval by the LA is 57 days. When the site concerned
is located in an area where the local plan has not been gazetted, the approval takes 108
days. The LAs have fixed the time period for building plans to be approved within 37 days.

On 1 June 2015, the amended Strata Title Act 2013 and the Strata Management Act 2013
came into force. One of the essential features of these new strata laws is the application
of strata title of the subdivided building and subdivided land are made on completion of
the super structure stage of the building construction (that is, the boundary of the parcels,
accessory parcels and common properties are ready for measurement). The aim of these
new laws is to ensure that the strata titles are issued on delivery of vacant possession of
the property.

%
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These new strata laws require the developer to do the following before selling the property:
 Obtaining the formula of the share unit certificates from the relevant land office.

* Filing the schedule of parcels that describe details of the parcels or accessory parcels.
*  When selling, to display the schedule of parcels at the sale office or sale gallery.

9.5 What are the main authorisation and consultation procedures involved in
planning consents?

For any property development, planning consents are required at three levels:

* Approval for development at the selected location (planning permission).

*  Approval for the buildings to be constructed (building plans).

* Infrastructure of the development and structural integrity of the buildings (engineering
plans approval).

All these approvals are given by the Local Authority that coordinates inputs from all the
approving agencies through the One Stop Centre. These three planning consents are
regulated by the Town and Country Planning Act 1976 (Act 172) and the Street Drainage
Building Act 1974 (Act 133).

9.6 How long does an initial decision take after receipt of the application?

There are various kinds of applications that must be submitted to local authority’s One
Stop Centre (OSC) for approval and a KPI timeline has been set their approval. The time
periods for some approvals are enlisted in 9.4 .

Third party rights and appeals

Proposed developments that do not conform to the planning requirements as stipulated in
the gazetted local plans are subject to the objection and hearing process by neighbouring
lands within a distance of 200 metres from the boundary of the land of the proposed
development.

Neighbouring lands must state their grounds of objection within 21 days of the date of
service by the local authority and the authority within 30 days after the expiry of the
objection period prepares for the hearings. Appeals against a planning decision can be
tabled to the Appeal Board established in each state (Section 36, Town and Country
Planning Act 1976).
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10.1

10.2

What are the main changes introduced in the new legislations and how
have these impacted developers?

With the amendment of the Housing Development (Control & Licensing) Act 2012 (Act
A1415), the Strata Titles (Amendment) Act 2013 (Act A 1450) and the introduction of
Strata Management Act 2013 (Act 757) which has been enforced in June and July of
2015, stricter time limits have been imposed on developers to ensure that strata titles can
be obtained by purchasers almost immediately after vacant possession.

Under the new legislation please briefly enumerate the steps involved
before strata title is issued.

(a) After having obtained the Development Order with conditions imposed by the Local
Authority, the Developer under s. 8A of the Strata Title Act (STA) needs to within three
months of attaining the Super Structure stage of the development, submit a Proposed
Strata Plan to the Director of Survey.

(b) The Director of Survey shall, within a month of receipt of the application, issue a
Certificate of Proposed Strata Plan to the applicant if he is satisfied that the plans are
in order. At the same time, the Director shall also issue a copy of such certificate to
the Land Administrator and notify the Land Administrator of the amount of fees to be
collected in respect of the plans caused to be prepared in the event of the approval of
the application.

(c) Within a month from receipt of the Certificate of Proposed Strata Plan, the Developer
shall apply to the Land Administrator for approval of the Director of Lands and Mines
for Strata Titles.

(d) Upon receipt of the application, the Land Administrator shall endorse or cause to be
endorsed, a note of the making thereof on the register document of title.

(e) The Land Administrator shall if he is satisfied that the application and the other
documents presented are in order, transmit them to the Director together with its
recommendations for approval or rejection.
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() Having ensured that the conditions specified in s. 10 of the STA 2013 are satisfied,
the Director of Lands and Mines shall approve the application for strata title and
request the Director of Survey to prepare a certified strata plan.

(g) Upon being informed by Land Administrator that the fees for preparation and
registration of strata titles have been paid, the Director shall direct the Registrar to
open a book of the strata register.

10.3 What are the requirements to be fulfilled before a Certificate of Proposed
Strata Plan can be obtained?

* Approved Building Plan.

* Proposed Strata Plan comprising location plan, storey plan, storey plan and delineation
plan.

* Architect's / Engineer’s certificate that building constructed following planning
permission.

* Copy of Final Master Title.

* Certificate of Super Structure Stage/CCC.

10.4 When a Developer applies for strata title, it will also propose the share
units assigned to the parcels based on the principle of equity. The Sijil
Formula Unit Syer (SiFUS) will be issued by the Director of Lands and
Mines. Before SiFUS is issued, certain prerequisites have to be met. What
are these requirements?

* Land matters have been settled.
* Receipt of payment for Land Premium, if any.

* Letter of application for Qualified Title as endorsed by Land Office if there is no Final
Title.

* Receipt of Quit Rent for the current year.

* Letter of appointment of Licensed Land Surveyor.

* Receipt of Surveying Fees by LS Board.

* Share unit formula.

* Schedule of Parcels signed by Licensed Land Surveyor and Architect/Engineer.
* Approved Building Plans.
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10.5

10.6

How is the share unit formula determined?

The formula on which the share unit is determined is set out under the State Strata Title
Rules. Under the Strata Title (Federal Territory of Kuala Lumpur) Rules 2015, the formula
for the calculation of allocated share units is based on:-

* Area of parcel;

*  Weightage factors;

* Accessory parcels contribute to allocated share units.

What is the formula for calculation of allocated share units?

Allocated share unit of parcel = (A x F1 x F2) + ( B x F3)

Share units of land parcel = (A x 0.8 ) + (B x F3)

Where :

(a) A'is the area of the parcel;

(b) B is the area of the accessory parcel;

(c) F1isthe weightage for the type of parcel as specified in Schedule A;

(d) F2is the weightage for the overall floor parcel as specified in Schedule B; and
(e) F3isthe weightage for the accessory parcel as specified in Schedule C.

%
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Jurisdiction

Stamp
Office

Land
Office

Is substantial transfer or registration tax

payable on the sale of property? Who
pays and what is the rate?

Stamp duty on the Form 14A (MOT)
is to be paid by the purchaser at the
following rates:

Rate

* 1% on the first RM100,000;

e 2% on RM100,001 until
RM 500,000;

* 3% on RM500,001 until
RM1,000,000;

* 4% on RM1,000,001 and above

There are situations whereby certain
exemptions or rebate or deduction are
given on the stamp duty payable such
as:

* transfer by way of love and
affection;

* first time purchaser on residential
real estate below RM300,000
(from 1.1.19 to 31.12.20)

* Transfer by way of Court Order.

Registration fees for the MOT to be
paid by the purchaser, according to a
fee scale for each state.

Example
*Kuala Lumpur

RM100 for each title, regardless of the
purchase price.

SUMMARY OF TAXES ON THE SALE OF REAL ESTATE

‘\

Is notarisation
required? Who pays
and what is the

typical notary fee

The MOT needs
to be attested by
the authorised
persons stipulated
in Schedule 5 of
the National Land
Code 1965, such
as a lawyer and a
notary public.

Notarisation is not
required if MOT

is executed within
Malaysia.

- SUMNM OF TAXES ON
THE SALE OF REAL ESTATE

Are there any
exemptions or
methods to mitigate
corporate property
tax liability?

There is a limited
exemption under
section 15 and
15A of the Stamp
Act, 1949 on
share transfers

of intergroup
companies, subject
to conditions being
met.

To mitigate stamp
duty, a purchaser
may consider
acquiring shares of
a company holding
property, as the
rate of stamp duty
applied is relatively
lower.




Inland
Revenue
Board of

Malaysia

*Selangor
Rate (follow Purchase Price)

Purchase Price Rate
(MYR) (MYR)

0-50,000 50
50,001 - 200,000 200
200,001 - 500,000 400

500,001 - 1,000,000 500
1,000,001 and above 1,500

Real Property Gains Tax (RPGT) to be

paid by the seller.

1. Individuals

(Citizens & permanent residents)
Rate

Disposal within 3 years - 30%
Disposal within 4 years - 20%
Disposal within 5 years - 15%
Disposal in the 6" and subsequent
years - 5%

(0% for the property below
RM200,000)

2. Individuals (Non-citizens)

Rate

Disposal within 3 years - 30%
Disposal within 4 years - 30%
Disposal within 5 years - 30%
Disposal in the 6" and subsequent
years - 10%

3. Companies

Rate

Disposal within 3 years - 30%
Disposal within 4 years - 20%
Disposal within 5 years - 15%
Disposal in the 6" and subsequent
years - 10%

The seller is
allowed to deduct
some expenses

or charges
incurred during
the acquisition and
disposal of the
real estate when
computing the real
property gains tax.

These deductible
expenses are legal
fees incurred during
the acquisition and
disposal of the real
estate, stamp duty
during acquisition
of the real estate,
cost of renovation,
commission for sale
and administrative
payment.

SUMMARY OF TAXES ON THE SALE OF REAL ESTATE
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MANAGEMENT

12.1 What is the procedure to form management body under Strata

Management Act 2013 (SMA)?

With Strata Title

v
Preliminary Management
Period

v

25% of aggregate share
units transferred

Delivery of Vacant

Possession (VP)

Strata Title is issued
during 1st year from VP
date

Strata Title is issued and
25% aggregate share units
transferred during 1st year

from VP date

Without Strata Title

\
Developer's
Management Period

No Strata Title is issued
during 1st year from VP
date

\

Joint Management Body

Max 12 month

\
. Developer to call 1st
‘ .......... .
Management Corporation AGM of IMB
: 1 month
y v
: Hand over from

Developer to Joint

Subsidiary Management
Management Body

Corporation (optional)

No time limit

Strata Title is issued and

Book of Strata Register is
opened

Hand over from Joint
Management Body to
Management Corporation
\/

25% of aggregate share
units transferred

1 month

Developer to call 1st AGM of
Management Corporation

./
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12.1 What are the duties and powers of Joint Management Body?

The duties of Joint Management Body are:

(a) To inform and register with the Commissioner of Buildings (COB) of the name of the
JMB after the first annual general meeting (AGM);

(b) To properly maintain and manage the building or land intended for subdivision into
parcels and the common property, and keep it in a state of good and serviceable
repair;

(c) To determine the imposed charges and contribution to the sinking fund account during
the annual general meeting;

(d) To effect insurance according to SMA or to insure against such other risks as the
parcel owners may direct;

(e) To comply with any notice or order given or made by the local authority or any
competent public authority;

(f) To prepare and maintain a register of all parcel owners and maintain a record of each
parcel owner’s details;

(g) To ensure that the accounts required to be maintained by the JMB are audited and to
provide audited financial statements for the information to the parcel owners;

(h) To enforce additional by-laws;

(i) To do such other things as may be expedient or necessary for the proper maintenance
and management of the buildings or lands intended for subdivision into parcels and
the common property.

The powers of Joint Management Body are:

(a) To collect the charges from parcel owners in proportion to the allocated share units of
their respective parcels;

(b) To collectthe contribution to the sinking fund of an amount equivalent to minimum 10%
of the charges;

(c) To authorize expenditure for the carrying out of the maintenance and management of
the intended subdivided buildings or lands and the common property;

(d) To recover any sum due, maintenance charges, sinking fund and other charges from
the parcel owners;

(e) To purchase, hire or acquire movable property;

() To employ or arrange and secure the services of any person or agent to undertake the
maintenance and management of the common property of the intended subdivided
building or land;

(g) To do all things reasonably necessary for the performance of its duties under this Act
and for the enforcement of the by-laws; and

(h) To make additional by-laws.

|/
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12.2 Who is eligible to stand for election of the management body?
Basic Requirements

* Proprietor or a Co-proprietor of a parcel (Second Schedule, Clause 2(7) SMA)

* Atleast 21 years old (Second Schedule, Clause 2(7) SMA)

* Not being elected as a member for the past three (3) consecutive terms (chairman,
secretary or treasurer shall not hold office for more than two (2) consecutive years)

(Second Schedule, Clause 2(5) and Clause 2(6) SMA)
* Notin capacity as a proxy (Second Schedule, Clause 2(8) SMA)

Strata Unit Owner with * Can nominate himself/ herself for the election

one parcel * On the seventh (7th) day before the date of election, all
or any part of the charges, or contribution to the sinking
fund, in respect of that parcel are not in arrears (Second

Schedule, Clause 2(9) SMA)

Strata Unit Owner with * On the seventh (7th) day before the date of election, all
more than one parcel or any part of the charges, or contribution to the sinking
fund, in respect of any parcel are not in arrears (Second

Schedule, Clause 2(?) SMA)

* Proprietor can nominate a member of the immediate family

of him/her for election (Second Schedule, Clause 2(7)(c)

SMA)

* The nomination is subject to:

i. That an individual who is a co-proprietor of a parcel
with another one more co-proprietors, if any other co-
proprietor of that parcel is not candidate at that election;
or

ii. That proprietor together with his nominees or the
proprietor’s nominees do not exceed the threshold
number of:

a) The number of management committee members that is
proportional to that proprietor’s share units; or

b) Forty-nine percent (49%) of the number of management
committee members; whichever number is lower

(Second Schedule, Clause 2(10) & Clause 2(11) SMA)
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Proprietor is a company,
society, statutory body or
other body (non-natural
proprietor)

Absent Strata Unit
Owner

* On the seventh (7th) day before the date of election, all

or any part of the charges, or contribution to the sinking
fund, in respect of that parcel are not in arrears (Second
Schedule, Clause 2(?) SMA)

May nominate an individual as representative to be
nominated for election (Second Schedule, Clause 2(7)

SMA)

* The nomination is subject to:

A non-natural proprietor’s nominees do not exceed the
threshold number of:
i. The number of management committee members that is
proportional to that proprietor’s share units; or
ii. Forty-nine percent (49%) of the number of management
committee members; whichever number is lower
(Second Schedule, Clause 2(10)(b) & Clause 2(11)
SMA)

Shall appoint a proxy and give his written consent to be
nominated and elected as a member of the management
committee (Second Schedule, Clause 2(13) SMA)

12.3 What are the voting rights of proprietor or co-proprietors?

Proprietor of a parcel

Co- proprietor of a
parcel

Each proprietor who is not a co-proprietor shall have:

i. one vote on a show of hands; and

ii. number of votes corresponding with the number of share
units or provisional share units attached to his parcel or
provisional block (Second Schedule, Clause 21, SMA)

On the seventh (7th) day before the date of election, all

or any part of the charges, or contribution to the sinking

fund, in respect of that parcel are not in arrears (Second

Schedule, Clause 21 SMA)

Co-proprietors may vote by means of a jointly appointed
proxy or by appointing anyone of them or any other person.
In the absence of a proxy, co-proprietors shall not be entitled
to vote on a show of hands, except where unanimous
resolution requires, provided that any one co-proprietor
may demand a poll.

STRATA MANAGEMENT
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12.4 What are the types of resolution in SMA?

Resolutions are needed to attend to specific matters relating to the maintenance and
management of the strata property.

4 types of resolution in SMA:
i. Special resolution;

i. Comprehensive resolution;
iii. Unanimous resolution;

iv. Simple majority resolution.

Types of Comprehensive Unanimous Simple majority

Special resolution

Resolution resolution resolution resolution

Who can Any parcel owner or Management Any parcel owner  Any parcel owner
propose? management body Corporation or management or management
body body

Purpose * A Joint Management * The * A Management ¢ Any questions
Body, Management Management Corporation arise in the
Corporation or Corporation may by a meeting which
Subsidiary Management may designate unanimous the type of
Corporation may insure limited common resolution: resolution is not
against such other risks property and a. Acquire land specified.

as the parcel owners or
proprietors may direct;

create one or
more subsidiary

outside the lot
to be used for

* To make additional management the purposes
by-laws, or to make corporations connected with
amendments to such only for the subdivided
additional by-laws, purpose of building or land;

for regulating the

control, management,
administration, use and
enjoyment of the building
or land intended for
subdivision/ subdivided
into parcels and the
common property
including safety and
security measure, parking,
floor coverings etc;

* A subsidiary management
corporation may make
additional by-laws or
amendments to such
by-laws relating to the
exclusive benefit of all the
parcels in the subsidiary
management corporation.
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representing the
different interests
of proprietors.

or

. Grant or accept

the burden of
an easement
imposed on the

lot for the benefit

of some other
land; or

c. Accept the

benefit of an
easement
imposed in
favour of the lot
on some other

land.



Time frame to At least 21 days before At least 30 days At least 21 days of At least 14 days of
give notice of  general meeting before general notice before the notice before the
resolution meeting general meeting general meeting
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